INDEPENDENT REGULATORY BOARD FOR AUDITORS
RESPONSE TO ACCOUNTANTS AND AUDITORS WANTING THEIR
SERVICES TO BE DESIGNATED AS ESSENTIAL
Johannesburg / 1 April 2020
Dear Registered Auditors

Following the various announcements by President Ramaphosa with regards to the COVID19 pandemic and consequential regulations regarding essential services which can be
provided during the Lockdown Period, the IRBA has received numerous requests from audit
and accounting firms to request that audit and accounting be recognised as essential
services.

We engaged with the Companies and Intellectual Properties Commission (CIPC) and
studied the relevant regulations and pronouncements to enable us to provide our view on
the matter and advise auditors and accountants accordingly.
1. What do the “Lockdown Regulations” state about essential services, what are the
essential services and who qualifies?
THE DISASTER MANAGEMENT ACT 2002: AMENDMENT OF REGULATIONS:

The Disaster Management Act 2002: Amendment of Regulations issued in terms of Section
27(2) by the Department of Cooperative Governance and Traditional Affairs (COGTA) on
25 March 2020 (commonly referred to as the “Final Lockdown Regulations”) state the
following regarding the provision of essential services:
“In Regulation 11A of the above-mentioned regulations issued by COGTA
“Essential Services” means the services as defined in section 213 of the Labour
Relations Act, 1995 (Act No. 66 of 1995), and designated in terms of section 71(8)
of the Labour Relations Act, 1995 (and which designation remains valid as at the
date of publication of this regulation), and as listed in paragraph B of Annexure B,
as may be amended from time to time”.

The last part of the definition refers to paragraph B of Annexure B of the same regulation,
which contains the following:

Extract from Paragraph B of Annexure B regarding services that are listed as
essential in terms of Regulation 11A:

From the list above accounting or auditing services are not specifically listed as an essential
service; therefore, strictly speaking the primary service offered by accounting/auditing firms
cannot be classified as essential services.
However, essential service number 3 on the list refers to “financial services necessary to
maintain the functioning of the banking and payments environment, including the JSE and
similar exchanges, as well as insurance services.”

There may be a case for accounting/auditing firms who provide critical outsourced services
to the JSE, other exchanges, banks and insurance companies to be classified as essential
services under the financial services umbrella, for example those accounting/auditing firms
who provide accounting (recording of transactions) and consulting services - such as
outsourced key management personnel, to be regarded as essential services. The thinking
is that the service offered by the accounting/auditing firm forms a critical required subprocess of a larger essential service process - for example, an insurance company requires
key management oversight and approval as a control within their claims payment process
before an insurance claim can be processed and for those transactions to be recorded
(accounting) for the process to be completed. If the accounting/auditing firm is providing
either the accounting or key management/consulting activity, then that service could be
considered an essential service.

Furthermore, there may be an expanded case for accounting/auditing firms who can prove
that the accounting and consulting services they provide are critically required to support
any of the 28 essential services listed above, although nowhere in the regulation does it
allow for this.

LABOUR RELATIONS ACT NO. 66 of 1995 REFERENCES:

The first part of the definition of essential services in the Lockdown Regulations refers to
sections in the Labour Relations Act No. 66 of 1995.

Section 213 of the Labour Relations contains the following definition:
"essential service" means –
a) a service the interruption of which endangers the life, personal safety or health
of the whole or any part of the population;
b) the Parliamentary service;

c) the South African Police Services;

Section 70 of the Labour Relations Act establishes the Essential Services Committee. In
terms of Section 70(2) the functions of the Essential Services Committee are:
a) to conduct investigations as to whether or not the whole or a part of any service
is an essential service, and then to decide whether or not to designate the whole
or a part of that service as an essential service;
b) to determine disputes as to whether or not the whole or a part of any service is
an essential service; and
c) to determine whether or not the whole or a part of any service is a maintenance
service.
Section 70(3) states that at the request of a bargaining council, the Essential Services
Committee must investigate in terms of subsection (2)(a).

Section 71 deals with designating a service as an essential service and sets out the process
that the Essential Services Committee must follow when designating a service as essential.

Section 71(8) states If the Essential Services Committee designates the whole or a part of
a service as an essential service, the committee must publish a notice to that effect in the
Government Gazette.

In the notices published by the Essential Services Committee, Government Gazette Notice
1216 published by the Essential Services Committee on 12 September 1997 is relevant.

Please refer to Annexure A for the services designated as essential services by the
Essential Services Committee.

The only part of Government Gazette Notice 1216 that maybe remotely relevant to
accountants or auditors is under paragraph 9(c) where it designates the finance division as
an essential service but in relation to civilian personnel in the Department of Defence to
support the South African National Defence Force. So again auditors/accountants who
provide outsourced finance services to this entity may qualify.

Other than that, none of the services mentioned in Notice 1216 appear relevant to
accounting, auditing or financial services.

It therefore appears that if accounting or auditing as a general service requires to be listed
as an essential service, then there has to be an application in writing to the Essential
Services Committee for this to happen or via a bargaining council as per Section 70(3) of
the Labour Relations Act.

With reference to the Lockdown Regulations, Regulation 11B, sub-regulation 1(b) of the
Final Lockdown Regulations, states:
“All businesses and other entities shall cease operations during the lockdown, save
for any business or entity or entity involved in the manufacturing, supply, or provision
of an essential good or service. Any place not involved in the provision of an
essential good or service must remain closed to all persons for the duration of the
lockdown – sub-regulation 1(e) of regulation 11B.

Sub-regulation (2) of regulation 11B states that:
“The head of an institution must determine essential services to be performed by his
or her institution and must determine the essential staff who will perform those
services.”

Sub-regulation (3) of regulation 11B also states that:
“Persons performing essential services as determined in sub-regulation (2), must be
duly designated in writing by the head of an institution, on a form that corresponds
substantially with Form 1 in Annexure C”.

Therefore, if a business does not fall under the categories mentioned by the regulation for
the provision of essential goods and services then they will have to comply with the
Lockdown Regulations and cease their services.

Not doing so is deemed an offence and on conviction, liable to a fine or imprisonment
or both, in accordance with regulation 11G of the Lockdown Regulations.

2. Can a profession be registered as an essential service?
If a service is not listed in the Lockdown Regulations or in Section 213 of the Labour
Relations Act then there is a specific process that needs to be followed in terms of Section
70 and 71 of the Labour relations Act No.66 of 1995 before a service can be considered as
an essential service by the Essential Services Committee.

That process will take more than 14 days to complete, which already would be well
into the lockdown period.

Both the Labour Relations Act and Lockdown Regulations refer to a service and not to a
profession. The use of the word “service” in the Labour Relations Act is deliberate as only
the service and not the sector, profession or industry under which the service falls, can be
declared essential1.

For example, while Police services are essential, services offered by their support staff are
not essential. Therefore, in the same light, professions cannot be declared essential but
only a specific service performed by the profession can be declared as such, provided it
meets the requirements i.e. the interruption of the service would endanger the life, health or
safety of the public.

It also appears that it is not possible for the Department of Trade and Industry (DTI) via the
CIPC to register a profession as they operate on a registered company basis, that is, must
be an existing CIPC registrant, when issuing a certificate to businesses that perform
essential services. Please see below.

DTI and CIPC’s role:

Regarding sub-regulation (3) above the DTI has indicated, in a media statement on its
website dated 26 March 2020, that it can provide a form/certificate, to be issued by
companies who provide essential services, for their workers to carry when travelling to and
from work as required by the “Lockdown Regulations”.

1

See the case of SAPS v POPCRU [2011] 9 BLLR 831 (CC), wherein the Court held that in designating services as
essential, the Essential Services Committee must ensure that it is indeed a service or part thereof that can be
declared essential and not employees, a business or industry.

DTI states:
“We have thus introduced a portal at the website run by the Companies and
Intellectual Property Commission (CIPC) to log company details only where
companies comply with the regulations issued by the Minister for Cooperative
Governance and Traditional Affairs on 25 March 2020 in Government Notice 398 of
Government Gazette No. 43148 (“Lockdown Regulations”)”.

Another media release dated 25 March 2020 was issued regarding businesses registering
as essential service. Please refer to Annexure B.

The following contact details have been provided by the DTI where enterprises may contact
them

to

clarify

their

status

as

an

essential

service

provider

–

lockdownexemptions@thedtic.gov.za.

Please also refer to Annexure C which contains the guidelines issued by the DTI for
completion of the permit to perform essential services.

Conclusion
Accounting and auditing services are not listed as essential services in terms of the
Lockdown Regulations or the Labour Relations Act.

The only permissible avenue that appears available to accounting or auditing firms would
be on a case by case basis where an accounting or auditing firm can prove that the
consulting service that they offer is critical for the proper functioning of the approved listed
essential service, for example accounting (recording of transactions) for a bank, insurance
company, stock exchange or any of the other 28 listed essential services.

It also does not appear possible for a profession to be registered as an essential service.
The IRBA could not find a case for external auditing or related assurance services qualifying
as an essential service relevant to the 28 services listed in the Lockdown Regulations.

Potentially only non-audit services offered by accounting or auditing firms could apply, and
such services would also be outside of the IRBA’s jurisdiction, making a case for the IRBA
to register a profession as an essential service very difficult.

If the main concern and driving force behind the request by auditors to be categorised as
an essential service is loss of income and financial distress, we would encourage auditing
and accounting firms to participate in the government’s financial distress assistance
programmes which exist to aid those smaller accounting and auditing firms which
experience financial difficulties during this period.

We also recognise that the primary objective of the Lockdown Period is to contain the spread
of the virus, and that it can only be achieved by limiting movement. We therefore encourage
audit and accounting firms to continue to provide their services remotely, where this is
possible, and to make the necessary arrangements with their clients during the Lockdown
Period.

Bernard Peter Agulhas
Chief Executive Officer

About the IRBA
The objective of the IRBA is to endeavour to protect the financial interests of the South African public and
international investors in South Africa through the effective and appropriate regulation of audits conducted by
registered auditors, in accordance with internationally recognised standards and processes.
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